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PART THE FIRST., 

Cff the Rights of Persons. 
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CHAP. I. 

O/theBiOMAu Civil /jW Canon Laws, 
izhd their Authority in England. 
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HE Roman Constitution ex- 
plained by the Hiftory of its 
Laws. 

2. The Imperial or Civil Law, as re- 
formed by Justinian, is contained in four 
books; the Institutes, the Digests or 
Pandect, the Code, and the Novels.*^ 

3. The Ecclefiaflical or Canon Law is 
chiefly comprized in the Decrees and the 
Decretals. Thefe laft cOnfift of three 

parts ; namely, Qregory*s Decretals in five ;c oJUa 
books, the Sixth Decretal, and the Clemen- fe 7^*^ 
tine^Conftitutions. The ExTRAVAGANTS^^irfyal, 
of John XXII. were added as Novel Con- ^^*-^ 
ftitutions to the reft. 

4. The Canon Law of England com- 
prehends, befldes the cjUedions of the - 
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, Roman Pontiffs, Legatine. and Provint 

ciAL Conftitutions ; and fb far as it was 

' received here before' the flatute of 25 Henry 

VIII. and is not repugnant to the Common 

' Law, the Statute Law, and the Law con- 

cerning the King's Prerogative, is acknow- 
ledged ta be in force by the authority of 
Parliament. 

5. The Canons made in England in 
1603, and never confirmed in Parliament, 
fb far as they are agreeable to the ancient 
Canon Law, bind the Laity ; fb far as they 
contain new regulations, are binding on 
the Clergy only. 

6. Thje fate and fortunes of the Civil 
Law in Europe. 

C^^». 7. There are four Courts in England, 
^ in which the Civil, and in one of them 
^SvTT the Canon, Law is permitted, under dif- 
,^fer6nt reftridiions, to be ufed. 




^t^',^^:^ CHAP. IL 

0/IjiAw in general', and of the divijions 
and parts of the Civil and English 
V Laws. Inft. Lib. I. Tit. i. 2. ' 

I. TUSTICE is a difpofition of mind 
* J to render to every one his Right. 

Rights are perfect or imperfedl : From the 
idea of Right i^^jpiroduced that of Obliga^ 
TION. ..../■"" J z^^*^^ 
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. 2. Law is a rule of adion, prefcribed by 
authority. 

3. All Law is Natural or Instituted. 
In what manner the Law of Nature, the 
Law of Nations, and Civil Law are di{^ 
tinguifhed from each other by the Roman 
Lawyers. 

4. The Roman people, when ailembled 
to make Laws, were divided three ways» 
into what werte called Curi^, t^ENTURiiE, 
Tribus: Thcfe aflemblies were denomi- 
nated Comitia Curiata, Centuriata,' 
Tributa. 

5. The Roman Civil Laws are of two 
kinds. Written and Unwritten. The 
Written Law is either Public or Pri* 

-VATE. 

6. Of the Written Law there are fix 
parts. I. Lex, 2. Plebiscitum, 3. Senatus- 
consultum. 4?*"Magistratuum Edicta. 
5. Responsa Prudentum. 6, Principum 
Placita. 

7. The Unwritten Law is Custom; 

8. The Laws of England are alfo of. 
two kinds, the Written or Statute T:^;^ 
Law, aM the Unwritten or Common ^T**^ 

Law. ff^'^1^ 

9. The Ecclesiastical Law of Eng- rf^^^ 
LAND is compofed of the Civil, Canoni <^^ 
Common and Statute Laws. 

ti ~ B 2 to. EojJITt 










ro. Eqjjity is thecorreflion of the Writ- 
ten Law, when, on account of its generality, 
it is too rigid or defeaive. Aliiones direBa 
et utiles explained. 

II. The Objects of the Civil Law are 
L the Rights of Persons. IL the Rights 
of Things. III. Actions, or the Right 



and Slaves. Inft. Lib. L Tit. 3 — 8. 

1. TTJERSONS are confideied either in 
]^ their Natural or Civil capacities. 

2. In their Natural capacity, they are 
confidered with regard to, i.Life. 2. Sex. 
3. Age. 

3. In their Civil capacity, their State is 
denominated from areiped to, i. Liberty. 

2. CiTV. 3. Family. 

4. The firft divifion of Persons, in a 
Civil confideration, is into Freemen and 
Slaves. Liberty and Slavery defined. 

5. Three Origins of Slavery in the Civil 
Law. I. Captivity in War. 2. Birth. 3. The 
Sale of a Man's fcif to another. None 
of thefe are juftifiable caufes of flavery. 

6. Ariftotle's opinion of Natural Slavery 
confuted. 

7. The 
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7. The Condkion of Slaves under the 
Roman Law: their Offices and Names : their 
diftindtion into Ordinary and Peculiar: 
their prodigious Number. 

8. The power of a Matter over his Slave 
confifted in three things, i. He could put 
him to death. 2. He could transfer him, 
by fale or gift, to whom he pleafed. 3, 
Whatever the Slave acquired belonged to 
his Mafter. 

9. This power was greatly abridged by 
the later Emperors. 

10. Freemen were either Ingenui or 

LiBERTINI. 

11. The Condition of the Mother de- 
termined the State of her Child, as to 
Freedom or Slavery, 

12. If the Mother was ftee, and the 
Father a Slave, or unknown ; or if the 
Mother was free at the time of Conception, 
or of Delivery, or at any time between 
Conception and Delivery; the iffue was 
Ingenuous, or free born. 

. 1 3. The Law of England dificred in this 
re{pe£fc from the Civil Law. 

14. A Li BERT IN us was one, who from a 
Have became free by Manumission. The 
Rights of the former mafter tothefervicesof 
fuch a person were called Jura Patro- 
natus. 

15. By 



• 15. By the ancient laws of Rome, Li- 
berty couldonly . be conferred three ways; 
I. Cenfu, 2. VindiSid. 3. Teflamento* 

1 6. Other lefi fplemn ways of Manumif- 
fion, introduced by the Roman Emperors. 

1 7. The Lex ^Ua SmtioyVfhich reftrain^ 
ed a Mafter from manumitting his Slaves ic) 

y • _____ 

certain cafes *, and the Lex Fufia Caniniai 
^ntepded to limit Teftamentary Manumif- 
fions ; and the alterations in thefe Laws by 
Justinian ; explained. 

18. ViLLENAGE, as formerly known in 
E^G^AND, was a ftate little better th^n Slavery 
among the Romans. The fubjeds of this 
ftate, if males, were called Villeins ; if 
females, Neifs. A Villeip was either r«^ 
gardant to a manor, or in grofs, 

19. By- what Steps this Servitude, tho* 
never formally aboliflied by any ftatute, 
was at laft, infenfibly, forgotten. 

20. Copyhold Tenures, now fubfifting 
in England, are defcended from the ancient 
Villenage. 

21. Villeins might be enfranchifed by 
Manumission. Forms of enfranchifement 
formerly obferved iii England. 

, 22. In what fenfe a Slave, or Negro, by 
landing in England, becomes free. The 
Baptifm of Heathen Slaves makes no alter- 
ation in their civil condition. 

CHAP. 



t7] 

t . • f ' * * 

r CHAP. IV. 

0/ Citizens and Strangers ; Natives 

and Aliens i Sy the Roman and Englijh 
Laws. 

I. nriHE fecond cliviiibh of PgRsoNSj 
^ X in a Civil coDfideration, is into 
Citizens and Strangers. Tliis diviiibn is 
wholly omitted by Juftinian in his Jn- 
ftitutes. , - 

2. The perfbtls fubjed to the Roman 
Government wereclafled under four deno> 
minations. They vrere i. Cives. ^; 
Latini. 3. Ii^ALici. 4. ProvincialesV 
Thofe who neither belonged to the city of 
Rome, nor to any ftate Aibjeffc to Chd 
Romans, were called Hostbs and Pere-* 

3'. The privilegefiof a Roman Citizen were 
two. I .y«^j QmRmuM. a.^/i^j Civitatis. 
The firft related to matters of private right ; 
(fuch as Liberty, Marriage, Paternal Power, 
Inheritance, Prefcription, &c.) the fecond 
to thofe of public; (fuch were the yut 
CensuSi SuffragiiiiHonorum^ributorum-^c. ) 

4. No one could be a citizen of Rome 
and of any other city, at the fame time. In 
what Jenfe St. Paul is (aid to have been ar 
citizen both of Rome and Tarfus. 

5. The 
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5. The privileges of the Latini and 
Italici did not differ much from each other : 
they were not obh'ged to adopt the Laws of 
Rome ; and they had a right of voting in 
the city, but it was precarious. 

6. The Provinciales were entirely govern- 
ed by the Roman Magiftrates and Lavtrs. 
TheofficesofPRiESES and Quaestor of a 
Roman Province explained. 

7. Of die ftates fubjed: to the Roman 
Empire, fome were Municipia, others 
Colon liE, others PRiEFECTUR-s. 

8. The privileges of a Roman Citizen 
were conferred, by a conftitution. of Anto- 
ninus Caracajla, on all the inhabitants of 
every part of the Roman Empire, who 
were Ingenui : Juftinian extended the fame 
privileges to the Libertini. After this 
laft regulation, the name of Peregrinus was 
difufed, and mankind was diftinguifhed 
into Romans and Barbarians. 

9. The right of Citizenfhip was loft by 
Banifhment. Whether a banifhed perfon 
continues a fubje£b of the ftate from which 
he hath been expelled, examined. 

10. Of Natives, Aliens, and Denizens, 
by the laws of England. Of the droit 
d\ aubaine or jus aI6inatus, as pradiied in 
France. 

Chap. 
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C H A P. V. 



Of the PpwER of the Father, 
loft. Lib. I. Tit. 9. 1 2. 

« 

I, 'nr^HE third divifion of Persons, iti 
X their Civil capacity, is into Pat re s 

TAMILIAS and FiLIOS-FAMILIAS. 

2. The reciprocal duties of Parents and 
Children, by the Civil and EngHHi laws. 

3. The Power of a Roman Father 
conilfted in three things, i. He could put 
his child to death ; which power formed a 
domeftic trijbimal in each family. 2. He 
could fell him three times. 3. The fbn was 
incapable of Property. 

4. The fteps, by which this power was 
reduced by the Roman Emperors. 

5 . The Natural death of the Father, and 
the Civil death of either Father or Son, put 
an end to the P atria Potefias» 

6. Deportation and Relegation, how dif- 
ferent : the former only difl<>l\%d the power 
of the Father. 

7. If the Fadier was taken captive, his 
power was vilipended during his captivity, 
and on his return revived by what was called 
yus Pofiliminiu 

C 8 The 
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8. The Father could put an end to his 
power by Emancipation: the regulations 
made in this Ceremony by Juftinian. 

CHAP. VI. 

Of Marriage. Inft. Lib. I. Tit. lo. 

1. 1 I AHE P atria Pdieftds was acquired 
I three waysj J. By lawful Mar- 
riage. II. By Legitimation. III.- By 
Adoption. 

2. I. Nopti^ and Matrimonium, hovtr 
different : the Solennes Nupti^ of the 
Romans were completed Farre, Coempti- 
on e, Usu : and might be diffolved Diffar- 

REATIONE, KeMANCIPATIONE, UsURP ATI- 
ONE. 

3. In what fenfe the Marriage-ContraiQ: 
is faid to be formed by Consent alone. In 
what light the Law of England confiders 
Marriage. 

4. Eficds of Error, and of Force and 
Fear, on the Marriage- Contract, considered. 

5. Impediments to a juft Marriage, by 
the Roman Law, were i . Non-confent of 
the Parent. How far this confent is necef- 
iary by the Law of England. 2. Want of 
Age. 3. Want of Citizenfliip. 4. Natu- 
ral Defeds, of mind and body. 5. Con- 
fenguinity. 6. Affinity. 

6. The 
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6. The Rules for computing Degrbes 
of Confanguinity, ia the Right aad Ob- 
lique Lines, by the Civil and Canon and 
Engliih laws. 

7. General Rule concerning Marria- 
ges prohibited on account of Confanguinity 
and Affinity : <* All fuch as are Real pa- 
<* rents and children to each other, or in the 
^^ place of parents and, children, are forbid 
" to marry together." 

8. In the Right line, Marriages were 
prohibited in infinitum \ whether the rela- 
tion of parent and child were derived from 
nature, or introduced by adoption, and 
that diflblved. 

9. In the Obliqjje line. Marriages of 
Brothers and Sifters, of the whole blood or 
half, natural or adopted, whilft the adoption \ 
continued; as alio of Uncles and Nieces, and 
of Aunts and Nephews, were forbid: but 
from the time of the Emperor Claud f us to 
that of Conftantine, the marriage of a Bro- 
ther's daughter had been allowed. 

10. V\^hy a man was permitted, by the 
civil law, to marry the daughter of his 
adopted Sifter, but not the daughter of his 
adopted Brother ; explained . 

. ir. The Marriage of a Great Aunt, or the 
widow of a Great Uncle, though forbid by 
the Roman, is; allowed by the Englifli laws. 

C 2 J 2. The 
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12. The Marriages^ of firftCoufinSjwhichy 
at different times, had been both allowed' 
and forbid by the Emperors before Jufti- 
nian, were by Him declared to be kwfuL 

13. Marriages in the Right line were 
forbid on account of Affinity^ no lefs than 
Confanguinity : In the Collateral line, 
the old Roman Lawyers compared affinity 
with adoption, and made the £ime rules go- 
vern both ; but the conftitutions of the Em- 
perors forbad the marriages of perlbns re- 
lated by affinity in this line. 

14. Comprivigniy or children by former 
marriages of a Husband and Wife, might 
marry together. 

15. The prohibitions of Marriage, on ac- 
count of Confanguinity and Affinity, ex- 
tended equally to Freemen and Slaves. 

16. Effects of the Marriage-Contrad: 
are, i. common to Husband and Wife. 2. 
peculiar to one only. 

17. Polygamy was condemned by the 
Roman law, during the republic, and by 
the Coaftitutions of the Emperors. 

18. Divorces were band gratia^ Qt maid 
gratia. Dhoriium how different from 
Repudium. 

19. The tradition, that there was no in- 

flance of a Divorce in Rome, till the year 

of the city 525, is at leaft a queftionable 

piece of' Hiftory. 20. In 
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20. In EnglatK), Divtorces afe partial, 
men/a 6t thro ; of total, a vmcuU Mdtrimo^ 
nit. TH&latter, for a canonical caufe ex* 
ifling previous to the contract, may be had 
in the fpiritual Court ; biit for Adultery, 
dan only be obtained by Ad: of jParliam^nt. 



L 



CHAP. VII. 
0/* Legitimation. Infl:.Lib.I.Tit.io.§i3« 

I. II. T Egitimate Children were thofe 

bom in lawful wedlock; all others 
were confidered a$ Illegitimate. 

-2* Illegitimate Children were of fou^ 
forts. I. Natural Children, or thofe bom in 
Concubinage. 2, Spurious. 3; Fi/ii adul- 
tertni. 4. Inceflaofi. The firfl of thefe 
were the only objefbs of Legitimation. 

3.LEGITIMAT10N was procured three ways. 
I . By a Subfequent Marriage. 2 . By the na- 
tural Son being made a Decurion. 3 . By Re-- 
fcript from the Emperor. 

4. Bastards, by the laws of England, 
are fuch children, as are born out of lawful 
wedlock; nor will the fubfequent marriage 
of the parents legitimate fuch children, as 
it would by the Civil and Canon Laws. 

•5. Children bom fo long after the death 

of the husband, diat, by the ufual courfe of 

nature, they could not be begotten by him, 

. are 
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are BafUrds. The procefs in England de 
Ventre in/piciendo is exadlly agreeable to the. 
rules of the Civil Law. 

6. Children born during wedlock mavy 
in fbme caies, be Baftards. 

7. Rights and Incapacities of Baftards : 
the diflerent ieniesof the word Mulier in the 
Englim law. 

Chap. viii. 

0/* Adoption. Inft. Lib. I. Tit. 11. 

I. IIL \ DoPTioN was of two kinds, Ar- 
Jljl rogation, and Adoption fpeci- 
fically lb called: the Ceremonies in both 
kinds explained. 

2. Arrogation> by the old law, could on> 
ly have place, when the perfon to be arro- 
gated was above the age of Puberty ; after? 
wards a method was found, by which an Im- 
fubes might be arrogated, on certain con- 
ditions. 

3. Adoption in fpecie was either plena ox 
minus plena. 

4. He who arrogated or adopted a •Son 
was to be older than that Son by 1 8 years; 
in the cafe of a Grand£>n, he was to be old- 
er by 36 years. 

5. Effeds of Arrogatiojti and Adoption. 

6. Adoption was nevef pradifed in Eng- 
LANi>> nor have we any laws concerning it. 

7. In 



7. In Germ AN Y there is a ibrt of Adoption, 
called Unio feu Parificatio prolium'y by 
ivhich Children by former marriages of 
Husband and Wife are made equal to oiie 
another, in regard to fucceflion. 

8. 1 he Roman cuftom of Adoption is 
frequently alluded to in the New Teftamentl 

CHAP. IX. 

Of Guardianship. Inft. Lib.I.Tit.13— 26. 

I. fi Nother divifion of Persons, derived 
JlJl from the laft of Parent and Child; 
is that of Guardian and Ward. Guardir 
anfhip was of two kinds, I. Tutela. II. Cu- 
RA : the Objeds of the fir ft kind are called 
Pupils; of the fecond. Minors. In Eng- 
land, the Guardian performs the Offices 
of both Tutor and Curator of the Roman 
laws. 

2. In the Roman Guardianfhip, ibmc 
things were peculiar to each kind, taken 
feparately ; others belonged to both in com- 
mon. 

I. 

3. Tutela was of three forts; I. Testa- 
mentary. II. Legal. III. Dative. 

4. I. In the Testamentary Tutelage, it 
was required, i. That the perfbn appoint- 
ing fhould be a Parent, who^bad the Child 
under power. 2. The Child was to be an 



f «6 3 
Jmpuhts* 3 ; The Appointment was to be by 
• LaftWill. 

5. Who were qualified to be Teftamentary 
Tutors, by the Roman Law. . 

6. There are three kinds of Guardians 
in England : i. By Common law. 2. By 
Statute law. 3. By particular. Cuftom. The 
Gnardian by Statute Law anfwers to the 
Testamentary Tutor pf the Romans. 

7. II. When there was no Teftamentary 
Tutor tdm re qudm fpe^ the Legal Tutel- 
age took place. 

8. The Tutor Legitimusy by the Civil 
law, was the neareft relation by the male 
fide, to whom the inheritance, in cafe of 
inteftacy, would defcend. The name of 
fudi relation was Agnatus, 

9. The Legal Guardian in England is 
the neareft relation, to whom the inheri- 
tance, in cafe of inteftacy, d^s not defcend. 

10. Any fuch change in the condition of 
an ^gnatus as deftroyed the Agnatioy at the 
lame time deftroyed the Legal Tutelage. 

1 1 . Such a change of ftate was called 
Capitis Diminutio; and was of three forts, 
1. Maxima* ,2. Media* 3. Minima, 

12. By the later Conftitiitions of Jufti- 
nian, the Mother and'Grandniother were 
Sometimes preferred to the Tutelage, in er* 
clu£oa of the Agnati* The Sctum Vel- 
LEiANUM explained. 13* A 
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4 3 . A fecond fpecies pf thtLegitima TuU* 
la was that of the Patron to bisLiBERTus j, 
Xhfe Patron was cxprefely called, by the 
Decemviral Law, to t^e Sycce.fllod of hiai 
Libertqs, dying inteftate ; ^nd was therefore 
virtually called to the Tutelage alfo. 

14. A third fpecies was.that of a Parent 
to his Emancipated Child : this was found-* 
ed on the ancient Ceremony of Emancipa- 
tion J by which the Parent was considered 
as a quafi'P atronus, and the Child as his 
quaJt-JLibertus. » 

1 5 . A fourth fpecies was that called Fidu- 
ciariaTutela: the examples of which are< 
I. Of a Father to his Son, Emancipated by 
the Grandfather. 2. Of a Brother to his 
Emancipated Brother. 3. Of the Patruus 
to an Emancipated Nephew. 

16. Women, by the Roman law, were 
under perpetual Tutelage : this Tutela Mu* 
Uehris devolved, like that' of Pupils, on thq 
Proxtmus ^gftatus ; but might be transfer- 
red by him to the next in degree. 

17. III. The Dative Tutelage, was af^ 
figned by the Magiftrate. i. ex officio. 2* 
When no Tutor by Will or Law was pro- 
vided. The Lex Atilia^ and Lex Julio- 
Tttia explained. 

. 18. Of the Regulations in the Dative 

D Tutelage, 
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Tutelage, made by the Emperors Ckttdlus 
and Juftinian. 

1 9. The Office of a Tutor confifted in 
three things, r. In taking care of the Edu- 
cation of his Pupil. 2. In Adminiftring his 
afHiirs. 3. In giving Authority to the a&i 
of the Pupil. In England, the office of the 
Guardian is all Adminiftration. 

20. The Tutor was not obliged to give 
vp his accounts till after the expiration of 
his office : a contrary pradice now gene- 
rally obtains in England. 

21. A Pupil, if very near the Age of Pu- 
berty, though he could not be under a civil 
obligation, might be under a natural one. 
In matters of crimes and offences, the rule, 
by the Civil and Englifh laws, is, Malitia 
fupplet atatem* ' 

22. In cafe of a fuit between Tutor and 
Pupil, the Praetor appointed another Tutor, 
in whofe name the fuit was carried on: 
Juftinian changed this Praetorian Tutor into 
a Curator, fpecially created for the purpofe. 
The procbein ami, or next friend of the 
Minor, in England, fupplies the place of 
this Curator, in the Civil law. 

23. The Tutela was ended; I. on the 
part of the Pupil, i. By Puberty. 2. By 
death, natural or civil. 3. By Arrogation. 

II. On 
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II. On die part of the Tutor, i . 6y Death, 
natural or civiL 2. By the ofHce of the 
Magiftrate; volente Tutore, vel invito, 

II. 

24. When the Tutela was at an end, the 

CuRA began, and continued from the age 
of Puberty to 25 years complete. In Eng- 
land, he who moft refembles the Roman 
Curator, is the Guardian, whom a Minor 
chules for himfelf, after he is 14 years of 
Age. 

25. Whether a Curator could be given to 
. a Minor againft his will, is a queflion a* 

mong the Roman Lawyers : Hiftory of Cu- 
ratien from its beginning. 

26. Lunatics, and Prodigals who were 
reckoned quafi Lunatics, were put under the 
government of Curators. In England, Idiots 
and Lunatics have Tutors aligned them to 
proteft their perfonsy and Curators to manage 
their eftates : but no notice is taken of Pro* 
digals, as in the Civil law. 

27. In fbme particular cafes. Pupils, as 

well as Minors, were under the government 

of Curators. 

III. 

28. Before either Tutor or Curator could 
exercife his Office, he gave Security for his 
fidelity, by what was called cautio FieU-juf- 

foria: When there were ieveral Tutors or 

Curators, 
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CuratorSf any one that oflered the Fide-* 
juflbry caution had the ading part, in pre- 
ference to the reft. 

29. If the Magiftrate negledled to take 
Sureties) or took fuch as were riot good, he 
was liable to the AEiio fubfidiaria^ which 
extended to his heirs. 

30. Excuses, by which Tutors and Cu- 
rators were relieved from the burthen of 
Guardianfhip, may be reduced to three 
heads, i. Ob Privilegium, 2. Impoten- 
tiam, ^,Exiflifnationis periculum. The 
I^ws of England are filent concerning the 
Excufes of Guardians, no one with us being 
compelled to take the office. 

31. Tutors and Curators were liable to 
be REMOVED by the Magiftrate, tanquam 

JufpeSiu Guardians at Common Law may 
be removed, in England; but there is no 
inftance of the removal of a Statute or Tef- 
tamentary Guardian. 



CHAP. X. 

r 

CyCoRPORATIONS. 

Dig. Lib. III. Tit.4. Lib.XLVn. Tit.22. 

I. TJESIDES the former divifions of 
X5 Perfons, coniidered in their Na- 
tural and Civil Capacities; there are alio 

Ar- 
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Artificial Pcrfons, called in the civil law 
Universitates and Collegia; and m the 
laws of England, Bodies politic, or Cor- 
porations. * 

2. Corporations might be created by 
the voluntary convention of their members, 
provided fuch convention were not contrary 
to law. In England, they may flibfift three 
ways. I. By Prefcription. 2. Letters Pa- 
tent of the King. 3. h6t of Parliament. 

3 . Three perfbns, at leaft, were required 
to con ftitute a Corporation; though it could 
fubfift, if the community were afterwards 
reduced to one. In England, Corporations 
are pther sole or aggregate. 

4. Thp members of the fame Corpora- 
tion were called Soflales : when the power 
of the whole body was delegated to one per- 
fon to ad for them, fyph perfbn was called 
a Syndic. 

5. Corporations were poflefled of various 
powers. I . They had a common Name, and 
Seal. 2. They could fue or be fued by their 
common name. 3. Could borrow money 
hy their Syndic, 4. Take lands, with fpe- 
cial privilege from the Emperor. 5. Make 
laws for their own government, called Sta- 
tutesy and in England By/awSf provided they 
were not contrary to the law of the land. 

6. In 
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6. In Corporations, the ad of the major 
part was efteemed the ad of all ; but this 
major part, by the civil law, mud have 
confiiled of two thirds of the whole. 

7. A Corporation, as fuchj could not 
commit oHences or crimes ; but delinquent^ 
in their perfonal capacity, were anfwerable 
for any misbehaviour : the fame pradice oh- 
tains in England. 

8. Corporations might be dissolved, 
I. By Forfeiture. 2'.6y the death of all their 
Members. 



PART 
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PART THE SECOND. 
Of the Rights £^ Things, 



CHAP. I. 

0/" Property in general Inft. Lib. II. 

Tit. I. § I — II. 

i.'TH H E fubjcds of Property are called 

X Res, Things. 

2. In Things are to be confidered, 
I. Their Kinds. II. The Rights, which 
may {be acquired in them. III. The Ways 
of acquiring thofe Rights. 

3i I. Things were either extra patrinuh- 
niunty that is, incapable of being poflefled 
by tingle perfbns exclufively of others; or 
in patrimonio^ that is, capable of being fb 
poflefled. 

4. Things extra patrimonium were of 
four forts. I. Things Common. 2. Things 
Public. 3. Things belonging to a Society 
or Corporation, called Res Universitatis. 
4. Things confecrated to Religious Ufes, 
called Res Divini Juris. 

5. Things Common were, i. The Air.' 

E 2. Run- 



2. Running Water. 3. The Sea. 4. The 
Sea (hore. 

6«'TKiRgs Public were," i. Rims. 2. 
Banks of Rivers. 7, Ports. 

7. Things belonging to a Society or Cor- 
poration were, i. Theatres. 2. Places for 
Races. 3. Market-places. 4. Commons for 
Cattle, &c. 

' S. Things confecrate4 to Religious Ufes 
Ivere, i. the- Res Sacra. 2. Religiof^e. 3, 
SanEiiZ. 

I 9. Things in pairmoniO'^caWcd Res Sin* 
GULORUM, were of two forts, i. Corporeal; 
whicK inchidtd ft.) Moveables. (2.) Im-r 
moveabks. 2; Incorporeal. 

tOw By the laws of England, Things 
are diftributed into two kinds, i. Things 
RfiAL. i. Things Personal. Things Real 
<!onfi({ in 1. Lands. 2. Tenements. 3. He- 
reditaments; which lail are 1. Corporeal. 
2. Incorpor^l. Things Perfonal Are called 
Chattels; which are i. Chattels Real,' 
2. Chattels Perfonal. ' : 

^ 1 1, ll. The Substance of Things, in the 
<elar}i€ft ageis, belonged to mankinjd in com- 
mon; ycC cv6n then, there was a temporary 
Right to' the Use, 'which fupplied the place 
of Property. • ' - . • 

• 12. The inconveni^ces of fbch a cotn- 
•>:.'- w munion 
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munion of goods occafioned, in time, the 
introduction of a permanent and exclufive 
Right to the SuBSTANCE'as well as Use of 
Things. This permanent and exclufiv^d 
Right is called Property. 

13. Property in Things might be i. In 
Possession. 2. In Action. The former 
js called Dcumioid, or yus in Rei the kt^ 
ter, OBLioATio^r, or J/at ad Rem. The 
hme diftin£iion obtains- iti England, with 
regard to Property in Things Moveabk, Off 
Chattels P^rfondK ^ 3 . i 

14'. Dominion iti Things is i. Simple./ 
2. QuALiFLED. The fifA is called DomiHium 
Pienumy and anfwers, in fome^re{p9(3;«y. to 
a Fee-Simple in England: thec'ificdnd id 
called Dominium minus Pleniim\ and is of 
two forts I. DireSium, 2. Utile. Inftancei 
* of this Qualified Dominican in theCiriland 
£ngli{h laws. 

; 1 5 . Other divifions of Dominium into J&^ 
minens et Vulgare ; ^uiriMtium 4$ Bonita^ 
rium, explained. 

16. III. The Wavs ef abquirisg a- Right 
to Things are derived^ l.-Frbm the Law of 
Nature pr Nations, U,- From the Civit 

f . ■ « . >. 

V>z Chap. 
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Chap. ii. 

Of the Natural Modes of acquiring Pro- 
perty, Inft. Lib. II. Tit. i. § ii — 48. 
Tit. 8. 

I.T^HE Natural Modes of acquiring 
X a Right to Things are three. I. Oc- 
cupancy. II. Accession. III. Tradi- 
tion. 

2. I. Occupancy is the taking poi^eOion 
of fuch Things as had been poflefTed by no 
one before, called Res Nullius. 

3. Under the head of Occupancy are 
' confidered, i. The Right of Property in 

Animals. 2. Captures in War. 3. Things 
Found. 

4. I. The right of Property in Animals 
is difFerent, according to their difierent kinds. 
Animals are of three forts, fer<ie-i manfuetay 
manfuefaSiat natura. 

5. The Right of Property in Animals, 
that is^ feres nature may be reftrained by 
pofitive laws. Thefe reftridions may regard 
I. the Place. 2. the Perfons. .3. the A- 
nimals. 

6. 2. Occupancy in War extends both to 
tiiegoocfs and perfons of enemies ; The Yuftice 

of 
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of this acquifition explained. -Captives taken 
in War, recovering their liberty, veere re* 
inflated in their ancient rights, by the fi^ion 
called Jus Poftliminiu 

7. 3. Occupancy in Things Found re- 
lates, I. to fuch things as never had aii 
owner : as precious ftones, gems, &c. found 
on the furface of the earth or fea. 2. to 
things Vf^hich ceafe to have an owner : as 
Treasure Trove, and Derelicts. 

8. Treasure Trove is treafiire hidden 
in the earth or other fecret place, the owner 
being unknown. 

9. Derelicts are Things wilfully aban- 
doned by the owner, with an intention to 
leave them for ever» In England, there is 
no fiich thing as a Derelict. Of Waifs 
and Estrays in the Englifh laws. - 

10. Things loft by Negligcnce,or Chance, 
or thrown away upon Neceflity, as goods 
caft out of a fhip in a ftorm at fea, are not 
Derelidts. Th^ law of England concern-' 
ing Wrecks, and the goods called jetfami 
fiotfam-, and ligan^ explained. 

11. Real Property, by the law of Eng- 
land, cannot now be acquired by the Title of 
Common Occupancy; although that di Special 
Occupancy ftili fubiifts : but this does not 
extend to fuch eftates as are Qopyhold. 

1 2. II. Ac- 
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ti, II. AccEbsioK is the Right df dc-^ 
quiring the increafe or improvements made 
in thingji thdt are our own; An4 1$ i* Na^ 
TURAL. 2, Industrial. 3. Mixt. 

-13. I. Natural AccefHons are, i.The 
. BroOd q( female Slaves and Cattle. ^, Rivert 
locrementSy Ofj Alluvions* . 3. Lands acquir'* 
ed by the Force of a Rsver^ 4. lOands riP? 
log: in the Sea, or in a .Public Rivier, 
5. Channels deferted by a River. 
; 14.. The Roman laws concerning. Na- 
tural AcceUtons have been. generally adopt* 
ed by the laws of England ; But in the caf<$ 
of ah Ifland rifing in the Sea, where the 
Civil law gives it to the BtA occupant) ouk 
law. gives it to the King. . 

15. 2. Industrial Acceflioris 4re, 14 
Specification) or producing a new form front 
^aother*s materials. 2. Conjun^oil, where 
two things are joined together) their. fub-> 
fiances remaining di(lin(SI and ieparate* 3v 
ConfuGon, or the mixture of Liquids. 4« 
^pmiAixtion, or the mixture of Solids. 5« 
Building; (i.) on a man's own ground, 
with anothei^s materials. (2.) on another's 
ground, with his own materials. 6« :Paint-' 
ing. 7. Writing. 

: .16* ^. Mixt Accefiions are j\ Plantings 
2. Sowing. 3. The Fruits, gathered r ami 
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confumed, by the honeft pofleilbr of an- 
other's property. 

17. The dodrine of the Roman and 
EngliOi laws on Induftrial and Mixt AcceA 
fions; and the opinion of Grotius on this 
fubjea, examined. 

18. III. By the old Roman laws, Aliena- 
tion of things Corporeal was of two kinds ; 

1. Mancipation. 2. Tra1>ition : the for- 
xner related to fuch things as were called 
Res Mancipi', the latter to the Res Nee, 
Mancipi. Juftinian abolilhed the diflinc- 
tion; and gave to Tradition, or fimple 
delivery, ^11 the efibds of the ancient Man-< 
cipatioDi. 

19. NaTradition was good, unlefs i. pre- 
ceded by a fufHcient caufe <x fonfideriitioni 
2,- made by one who had the right to 
alienate.- It might happen in fomc cafes, 
that the real owner coiild not alienate; and 
he, who was not the owner, could ^ 

20. Tradition was three-fold. i. True. 

2. Feigned; which was eithier brevi tnanu^ 
or longd manu, 3. Symbolical. 

21. Ways of Alienation of Property by 
the laws of England, as It'eoiFment with 
Livery of Seizin^. Lcafe and Releafe, Fines, 
Recoveries, ^c. explained, 

CHAP. 
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-Chap, III. 

Of Rights, or Things Incorporeal \ and of 
Real and PerfonalSEViV ic^s, Inft.Lib.II, 
Tit. 2 — 5. 

i.TJ IGHTS in Things arc Incorporeal, 
XV and capable only of an improper or 
fl'///z^-pofleflion ; which is proved from the 
allowed ule and exercife of thole Rights. 

2. Services are Rights, which one per- 
fbn has in the Land or Building of another ; 
by which the owner is limited in the ufe 
of his property, and obliged either tofuffer 
or not to do (bmething in his own Land or 
Building, for the benefit of another perfbn, 
who has a claim upon it. 

3. Services are of two kinds, i. Real, 
(which are (bmetimes called Predial.) 2. 
Personal. 

4. I. Real Services are Rights, which 
one Eftate owes to another Eftate : theie are 
I. Rural. 2. City Services. 

5. Rural Services are thofe belonging to 
Lands, and are all affirmative. City Ser- 
vices are thofe, which belong to Buildings 
for the habitation of Men ; and are partly 
affirmative partly negative. 
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6. In every Real Service it was required, 
the two Eftates fhould be in diflind Pro- 
prietors : whenever the owner of either be- 
came the owner of both, the Service was 
extind. 

7. 2. Personal Services are Rights 
which are owing from an Eftate to a Per- 
fon. The principal of thefe are i. Usu- 
FKucT. 2. Use. 3. Habitation. 

8. Usufruct is a Right of ufing and 
enjoying the profits of a thing belonging 
to another, without impairing the (ubftance. 

9. An Ufufru<9: properly had place in 
inch things only, as could be ufed without 
being confumed; but might be even in 
things which periihed in the ufing, called 
Res Fungibiles. 

10. If an Ufufruduary died ever fo little 
before harveft, his eftate, like that of an 
Incumbent in England with regard to 
Tithes, was immediately determined; and 
bis heir had no right to the fruits : But if 
the Ufufrudluary had fowed his land, the heir 
could deduct for feed and expence of tillage. 

n. An Ufufrud might be conflituted 

I. by Cofitradt. 2. by a laft Will : and was 

ended i. by the Death of the Ufufruduary, 

. natural or civil. 2. by Con folidation, when 

F both 
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both the Property, and the Fruits came to 
belong to the fame perfon. 

12. Tenants for life, or for term of years, 
or at will, in England, refemble, in fome 
refpeds, the Ufufru(9:uary Tenant of the 
Jloman law. 

13. Use is a Right of ufing a thing 
belonging to another, for the purpofe of 
fupplying the daily wants and neceffities of 
the ufer, without prejudice to the fubftance. 

14. Habitation is a right to live in 
the Houfe of another^ without hurt to the 
building. 

15. He that had the Habitation of a 
Houfe might fell or let his Right to 
another ; but he that had the Ufe of a 
Houfe could do neither. 

1 6. An Ufe, in the law of England, is 
of as. great extent as an Ufufrud: in the 
Civil law ; And he that hath the Ufe of 
Land hath the Land itfelf: But our laws 
are f^ent concerning fiich Ufes and Rights 
of Habitation, as were among the Romans. 



Chap. 
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CHAP. IV. 

Of the Perfons, by whom Property might he 
acquired, and of the Peculium of a Son 
under Power, Inft.Lib.II.Tit.9. 

i.TTJROPERTY might be acquired 

\^ not only immediately, by a man's 

ielf ; but alfo mediately, by others whom 

he had under power; as a Son and a Slave. 

2. Yet both a Son and a Slave were 
allowed to have fome little Property of 
their own, which was called Peculium. 

3. The Peculium of a Son was i. Mi- 
tiTARY. 2. Pagan. The Military Peculium 
was Cafirenfey or ^luaJi-CaJirenfe. The 
Pagan Peculium was ProfeBitiumy or 
Adventitium. 

4. The Peculium Caftrenfe and ^afi- 
Cafirenfe were entirely taken from the 
Father, and given to the Son ; and he 
could dilpofe of both by Will. 

5 The Peculium ProfeEiitium was wholly 
acquired for the Father. Of the Peculium 
Adventitium, the Property belonged to the 
Son, and the Ufufru<9: to the Father for his 
life : unlefs the Father emancipated the 
Son ; in which cafe, only half the Ufufrutft 
was kept by the Father. 

F 2 6. Pro- 
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6. Property might be acquired by means 
of a Slave, in vrhom a man had only the 
Ufufrua:. 

Chap. v. 

Of the Civil Modes of acquiring Property: 
Andy Firfly of Usucapion or Prescrip- 
tion; and of Donation, In(i Lib. II. 
Tit. 6. 7. 

i.nOHE Civil Modes of acquiring a 
i Right to Things, were, chiefly> 
three. I. Usucapion or Prescription. II. 
Donation. III. Succession. 

2. I. Usucapion was the acquifitiom 
of Property, founded on continual poffef- 
fion, during a time exprefled by law. 
Prescription was an Except iont by which 
he, who. had poflefled a thing for a length 
of time, defended himfelf in the po^eflion 
againft the true owner. 

3. Ufucapioii and Prefcription differed 
from each other, i. in the Things acquired. 
2. in the Time. 3. in the Effed. Thefe 
diftindions were abolifhed by Juftinian; 
and Prefcription now comprehends the 
meaning of both terms. 

4. In order to acquire a thing by Pre- 
fcription, the poiledion muft be i, honefl, 

2, found- 
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2. founded on a juft caufe or title. 3. unin^ 
terrupted. 4. for a lawful time. 5. the 
thing itfelf muft be capable of prfefcription, 

5. The Leges Atinia^ yulia, Ploiiai 
and the alterations in the Decemviral law, 
with regard to the time of prefcribing, and 
the things capable of prefcription, niade by 
Juftinian, explained. 

6. Services, and other incorporeal things, 
might be gained by Prefcription. The Lex 
Scribonia explained. 

7. Prefcription and Cuftom are different 
from each other. 

8. Befides the ordinary Prefcription, 
there were two others, Prafcriptio Longif" 
fimi Temporisy and Immemorialis. 

9. Prefcriptions, in the law of England, 
are of two kinds, i. Thofe which fecure a 
man from lofs and punifhment. 2. Thole 
which enable him to acquire a property. 

10. By the Common law of England 
the time of Prefcription is that, of which 
there is no memory of man or record to 
the contrary : yet in many inftances lels 
time is fufficient, both by the Common 
law, and by a^s of Parliament. 

11. n. Donation, why reckoned a- 
mong the Civil modes of acquiring Proper-; 
ty; Is of two kinds, i. Proper. 2. Improper. 

12. I. A 
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12. I. A Proper Donation is, when one 
from mere liberality beftows any thing on 
another, not being compelled to it by law. 

13. Donum and Munus^ how different: 
the variety of Gifts among the Romans ; 

' their names; the occafions on which they 
were made; and the Lex CV»f/^, which 
regulated and reftrained them ; explained. 

14. To the perfedion of a Gift were 
required 1 . The Confent of the Donor and 
Donee. 2. A Capacity in one to give, and 
the other to receive. 3. A Capacity in* the 
Thing to be given. 4. Delivery. 

15. Gifts exceeding a certain fum were 
to be publickly regiftered, at the time when 
made. By the law of England, Things 
Perfonal may be given by Word only ; but 
gifts of eftates of Freehold, or Leafes above 
three years, muft be in Writing ; and thofe 
made by a Corporation muft be in Writing, 
under Seal. 

16. Gifts, perfedly made, might be 
Recalled: i. for Ingratitude. 2. if In- 
officious. 3. in one cafe, if afterwards the 
giver had Children. In England, Gifts, made 
abfolutely, are Irrevocable, 

17. 2. Improper Gifts are i. thofe 
made propter nuptias, 2. mortis causa. 

18. A Gift propter nuptias was a fettle- 

♦ . ment 
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ment which the Husband made on his Wife, 
by way of fecurity for her Dos, or Marriage 
portion. This Dos was i. ProfeSiitia. 2. 
Adventitia: and was conftituted i . Datione. 
2. Promijfftone. 3. DiSiione, 

1 9. The Husband could not alienate his 
Wife's Dos, even with her confent. In 
England, Chattels Real are given to the 
Husband conditionally, if he furvives his 
wife; yet, while he lives, he can alienate 
them at pleafure : but Chattels Perfonal, if 
reduced to poJ[eJfton<i are given to the Hus- 
band abfolutely, by the Marriage ; and the 
Wife has property in nothing but her para- 
phernalia^ or wearing appareh 

20. Dos, in the law of England, is not 
ufed to fignify the money or land brought 
by the Wife in Marriage ; but means that 
part of the Husband's Lands, (ufually a 
third) which the Wife has by Commoa 
law, after his deceafe. But a fettlement on 
the wife, previous to the Marriage, which 
is called a Jointure, bars the Dower at 
Common law. 

2 1 . A Gift mortis causa is one made in 
profpedt or contemplation of death : In 
what refpedts this differs from a Legacy. 
Donations of this kind are not unknown in 
England. 

22. III. 
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22. III. Succession (called in the Civil 
law H^REDiTAs) is a Right of coming 
into that eftate, Real or Perfbnal, which a 
deceafed perfon had at the time of his 
death. 

23. Such Succeffion might take place 
three ways, I. By Testament. II. By Law. 
III. By the Bonorum Possessio granted 
by the Praetor. 

Chap. vi. 

CySuccEssiON ^Testament. Inft.Lib.II. 

Tit. I o — 1 9. Tit. 25. 

i.'DROPERTY naturally ccafes at the 
Jl death of the Proprietor; but, by the 
law of many Societies, may be continued 
by him, after his deceafe, in &ch perfbns 
as he fhall expresfly name. 

2. A Testament, in the Roman law, is 
the legal declaration of a man's intentions, 
which he wills to be performed upon the 
event of his death, with the direct appoint- 
ment of an Heir. 

3. In England, the difpofal of Real 
Property by a laft Will is called a Devise; 
and the w<»'d Testament is ftri£Uy limited 
to the dilpofal of Chattels or Personal 

Pro- 
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I^foperty, with the appointment of an 
Executor.- 

4. In Testaments are to be confidered 
I. Their Original and Antiqpity. II. 
Their Kinds, III. The Persons capable 
of making a Teflament. IV. The Things 
which a Teftament ought to contain^ to 
make it valid in law. V. The ways of 
avoiding a Teftament. 

5. I. The power of making private 
Teftaments was not allowed among the 
Romans, till the laws of the 1 2 Tables. 

6. The power of Devifing Lands fub* 
lifted in England before the Conqueft,^ 
and till about the reign of Henry II. when 
it, generally, ceased, in confequence of the 
Feudal Tenures : the dotSbine of Uses re- 
vived this power ; and the Statute of Ufes 
(27 Hen. VIII.) again, accidentally, checked 
it : this occafioned the Statute of Wills, 
(32 & 34 Hen. VIII.) which exprefsly con- 
ferred the Right of devifing, but with 
fbme reftridions with regard to lands held 
by Knight's Service : the alteration of Te- 
nures in the reigii of Charles II. aboliftied 
thefe reftridions ; and the power of De- 
vifing was then made to extend to the 
whole of a man's Landed Property. But 

G Copy- 
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Copyhold lands cannot even now be deviied 
without licence frofti the Lord, 
t 7. By the Common law of Englandt a 
xnan could only bequeath one third of his 
finsonAh Eltate by Tcftaraent; the other 
two thirds being referved for his Wife and 
Children I whofe {hares were called their 
t^afonahle Part : but by modern Statutes, 
a man may now bequeath the whole of his 
Chattels^ a& freely as he can deviie the whole 
of his Landed Property* 

8. II. Before the laws of the 12 Tables 
a Teilamentary Heir might be made two 
ways. I. In the form of a Leginat^ve; SLiSt^ 

COMITIIS CaULTIS. ,2. In pROCINCTU,;by 

jlich pexfon^ as belonged to the army. 

9., The tz Tables gave an abfolute 
power- to eveiy man, to make the law of 
his owjQ SucceHion ; but^ prefcribed no 

10. As .a Tefiament was an Alienation 
of the Teftator 8 Property and Family after 
his deaths the Form of Mancipation, uled 
in pther transfers of Property or Fatnily, 
was followed in this ; which occafioned a 
third kind of Teflament, Per Ms wt 

LiftRAM. 

R 

11, Aifterward^ when Teftaments came 

to 
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fo be in Writing, the VfxtoT took a^ay 
'the Ceremony of the Symbolical Sal^ j rc^ 
quiring no more to the validity of a Will 
thafi feven Witnefles, (inftead of five it^ui- 
ted before) and their Seals : This was called 
Tefiamentum PRittoRiUM* 

i2< This regulation wa& followed by 
another and the lall} from which was 
formed the Tefiamentum Mixtcm ; fo called, 
becauie made up of three (oit\!& of law, the 
Civil and the Preetoriah law, and the Con'^ 
ftitutions of the Emperoi's. 
• 13. A Roman Teftament was i. ^o* 
lEMN. 2. pRivJLiRGED : and both weffe 
cither Written, or NuNcupAtivB, 

14. I. In a Solemn WRiTTsiN Tefta* 
ment it was required, that it fhould be i. 
written, or fubfcribea, by the Teftator. u; 
fubfcribed, and fealed, by feven p^rfons, dll 
freemen, citizens of Rom^, f 4 years of age 
at leaft, in the fight and hearing of tht 
Teftator, and folemnly required to bear 
Witnels. 3. that the whole mould be d6n6 
iino conte^tu. ' ' 

15.! T^e Condi fion^ or pofitive capacifyj 
of the Witnefles was to fee judged o^y at 
the time of tbcit atteftationj yet, by an 
equiraWe conftru^onj general reputation 
W^s fttfficierit. 

Q a 16. Nei- 
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1 6. Neither the Heir, n6r any of his 
family, could be Witnefles; but Legatees, 
and FiJei'CommiJfaries, might 

1 7. The omiilion of any fbkmnity f n a 
Written Unprivileged Will made the whole 
invalid. Whether, in cafe of a Will defeftive 
in Form, the Heir at Law be bound in 
Confcienee to reftore the inheritance to the 
TeAamentary Heir, examined. 

1 8. In Devifes of Real Eftates in £ng« 
land, it is required, that they be i. in wri- 
ting, figned by the Devifbr himfelfi or fome 
other in his prefence, and by his diredtion. 
2. fubfcribed by three credible Witnefles 
at leafl;, in prefence of the Devifbr* A 
Legacy given, in fuch a will, to any of the 
Witnefles, is void ; and the Will itfelf, in 
other refpeds, is good : But Creditors ar^ 
held to be credible Witnefles, though the 
Real Eftate be charged with payment of 
debts. 

1 9. Teftaments of Chattels inEngland, 
if written in ^he Teftatpr'« own hand, with- 
out his name, or feal, or witnefles prefent ; 
and even if written in another hand, and 
never figned by the Teftator, if proved to 
have been agreeable to his inflru<5tions, 
are good. But no Legatee is eflieemed a 
credible Witncls for the validity of fuch a 

2 Will, 

I» ! . . . '^ 
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Will, till either the value of his Legacy 
has been paid him, or he has renounced it. 

20. In a Solemn. Nuncupative Tefta- 
ment it was required, that the Teftator 
{hould declare his Will, by Word of mouth, 
before feven witnefles, ipecially asked to 
atteft it. 

21. In England, no Nuncupative Will 
is good, where the eftate bequeathed ex- 
ceeds 30 pounds, unlefs i. made in the lail 
fickne(s of the Teftator. 2. at his own 
houfe, except furprized by illnefs, wh<en 
abroad. 3. proved by three perfons pre- 
fent, fpccially required to bear Witnefs. 4. 
put into writing, within fix days frOm the 
making, if proved by the Witneflfes after 
fix months. Nor will a Nuncupative Will 
revoke a precedent Written one? unlefs redu- 
ced to writing in the life time of the Teftator, 
and read over to him, and approved. 

2 2. 2. Privileged Teftaments were thofe, 
which were valid - without the Formalities 
required in' fuch as were Solemn. Among 
thefe, the Military Teftament was the 
chief. 

23. The Privilege of Unlblemn Tcftd- 
ments granted to Soldiers extended only 
to fuch as were in adual iervice : and a 
^ill fo made continued in force a' whole 

year 
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year after their difmifnon from the armyl 

24. Soldiers and Sailors, in England, 
have the Privilege of making Informal 
Teftaments. 

25. Other inftances of Privileged Tefta- 
ments were i. Thofe made by Parents for 
the benefit of their Children. 2. by Ruftics. 
3. in time df a Plague. 4. publickly Regi- 
ftered. 5. for Pious cau(es. In England, 
ieveral Charitable Devifes have been adjudg- 
ed good as AppointmentSt which were not 
valid as Teftamentary Difpoiitions. 

26. Codicils were Unfoleilin Wills, 
which contained no appointment of an 
Heir; ' and might be made by one that 
died Teftate or Inteftate. 

27. Codicils differed from Teftaments 
I. In their Formalities. 2, in their Ufe : Iti 
England, the diftin<5lion between them is 
little more than nominal. 

2 8. A Will defeftive in Form might 
often be fuppofted by the force of a Codi- 
ciliary Clauie : in England, fuch a Claufe is 
of ho ufe. 

29. Codicils in England are either 
Written or Nuncupative ; and, when regu- 
larly attefted and executed^ may be, proved, 
as Wills are. '.-:.•■• 

30. III. All- Perfons were capable of 

making 
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making a Tefiament, unleis difabled i. by 
their State and Gonditioiu 2, Want of DUh 
cretion. 3. Criminal Condud. 

31. I. Perfons difabled by their State 
gndl condition) were t. a Son under pq\irer. 
2.. Slaves. 3. Strangers. 4. Deaf and Dumb 
perfons. 5. Prifoners of War, during their 
eaptirity: but a Will made before captwicy^ 
was good, whether the captive returned, 
QC ^ed. with the enony. 

32; In Engknd^th^ power of a Father' 
is no impediment to a Child's Teftament: 
Biit the powdc b£ the Husband will vitiate 
a Wife's Teftament of Chattels, unlefs made 
by his a)nfent;Tand fhe cannot devife Lands,- 
even with her Hosband s conient. 

33, A.. Perlbns difabled by want of DiC- 
cretion, were i. thofe under the age of Pu- 
berty. 2. Madmea 3. Prodigak 

34.. In England, a male of four- 
teen years of age, and a female of twelve, 
may make a Will of a Pedbnal eftate; but. 
neither of them can deviie Lands till the 
age of twenty one. 

35. 3. Perfons difiibled by Criminal 
Condu6^ were i. Traitors. 2. Hereticks. 
3. Inceftuous. 4. Libellers, &c. Certain 
Crimraous persons are incapable <^ making 
a Teftament, in JSngland. 

36. IV. The 
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36. IV. The appointment of an Heir 
reprefent the TeAator was an internal fb- 
lemnity, which made the eflence of a 
Roman Teftament. 

. 37. He is called Heir, in the Civil law, 
who fucceeds to the whole efiate of the 
dcceafed, Real or Perfonal, without diftinc- 
tion. By the law of England, he only is 
Heir, who fucceeds to the Real Eftate by 
Right of Bloodi and he that iucceeds to 
the Perfonal Eftate, by mily is called 
Executor. 

. 38. There were three kinds of Heirs, in 
the Roman law: i. Necessarii. 2. Sui et 
Necessarii. 3. Extranei. In England, all 
peribns are capable of being Executors, 
who are capable of making Wills, and many 
others befides. 

39. I. Necessary Heirs were the Tcfta- 
tor's Slaves. Efieds of the appointment of a 
Slave for Heir, in the cafes of a Servus pro- 
priusy alienusy hareditariuSi plurium, 

40. 2. Heeredes Sui et Necessarii 
were all the Children of the Teftator, of 
whatever fex tv degree, bcNrn or pofthumous. 

41. By the old civil law, if a Father 
neither inftituted his Son Heir, nor difin* 
herited him by namet the Will was void : 
but the fame omiftion, in the cafe of a 

Daughter 
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Daughter, or of a Grandfon by the Son, 
did not hurt the Will. 

42. Pofthumous Children were of three 
forts. I. Sui. 2. Alieni, 3. ^afi-Poftbumu 
The birth of a Pofthumous Son or Daugh- 
ter; or a Grandfon born after the death of 
the Grandfather, and fiicceeding into the 
place of his Father; would regularly have 
voided the Will of a Parent, which was good 
at the time when made« The Form, con? 
trived by Gallus Aquilius^ by which fuch a 
Grandfon might be inftituted conditionally \ 
and the Lex Julia VelksOi with regard to 
the. inftitution of the ^aft-Pqftbumii 
explained. In the diiinherifon of Pofthu- 
mous Children, the Males were to be 
difinherited by name ; and Females inter c<er 
terosy with a Legacy. 

43. A Teftator was under no neceftity 
from the Civil Law either to inftitute or 
difinherit an Emancipated child : yet the 
Praetor, in cafo of the pretention of fuch 
child, would refoind the Emancipation> 
and reftore him to the inheritance, under 
coIoUt of being a Sum Hteres, 

44. By the jiew^law, as reformed by Ju- 
ftinian, all children, of whatever fex or de-. 
gree, born or pofthumous> were to be infti- 
tuted or difinherited by name* 

H 4S« In 
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45* ^^ Bngland, a Teftator may omit 
or exclude his own children by his Will, 
and appoint others to be his Heirs or Exe- 
cutors, as he pleafes : nor does the birth of 
a Fofthumous child at all afieA the Will 
of a Father. 

46. 3^ Extraneous Heirs were alldioie, 
who were neither the Slaves, nor the Chil- 
dren of the Teftator : the je were ibniietiaKs 
called Vctunsary Heirs. 

47. Thofe only could be Extraneous 
Heirs, who had a capacity to accept the 
inheritance, both at the time of making 
the Will, and at the time of the Teilator's 
death. 

48. A Teftator might inftitute one 
Heir, or more Heirs than one : but no 
peribn, by the Roman law, could die 
partly Teftate and partly Iiiteftate. 

' 49. Where one Heir only was inftitutedi 
he fucceeded to the whole Inheritance^ 
whether he were inftituted (imply or to a 
part The whole Inheritance was called 
AS; itV divifions and fubdiviiions explained. 
50. When a Teftator' in^ituted mow 
Heirs than one, he might i. inftitute them 
all fimply. 2. inftitute ibme with parts, 
ibme without. 3. allot to each hifi refpe^tive 
part. 

51. The 
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..$1. The iiiftitntion of Heirs might; be 
Abfblute, or Coiiditional. CondjiliiQns \v^re 
of. three kin4a. i. Cafoal. 2. Poteftative. 
3. Mixed : They were alfo divided into 
Poffible aqd Impoifible. 

52. An Heir could not be ini^itqted 

from 9.. certs^m time, or //7/a certain tinje : 

but this law does not obtain in England,' 

with regard to ati Executor. . 

.5.3. Anf, JFkir was objigeci t-o mak,€ 

£ovas declaration of his accepting the 
Inheritance. This declaration n^ight be 
lioade i. Crettone.: i. Pro h^erede G$flione, 
'3. Immixtiom* 

54. By the old law, the Heir was bout>d 
pa acquit all the burthens of the inheritance, 
if he once accepted ; and therefore had a 
certain time allowed to deliberate^ whe^ 
ther he would take on him the office or 
pot : And this indulgence, by favour of the 
Praetor, was extended even to the Sui 
tiaras of the Teftator. i 

! ; 5 5. The time of Deliberating was after- 
wards fuperfeded by the method of making 
an Inventory^ introduced by Juflinian ; by 
which the Heir was not bound to Qreditois 
ultra vires iter edi tar ias. This method is 
followed in England with regard to Exe- 
cutors ; and until an Inventory be made, 

H 2 it 
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it will be prefumed, the Teftator hath 
left ajfets fufEcientto pay every debt. 

56. An Executor in England, after mak- 
ing an Inventory, is obliged to prove the Will, 
either in common fomty or per teftes. The 
manner of proving it, and the perfons im- 
powered to grant the probate^ explained. 

5 7. An Executor, after once intermedling 
with the Eftate of the Teftator, cannot re« 
nounce his Executor/hip ; but is not ■ liable 
de bonis proprih to pay more than he has 
received. 

58. Before Inventories- were introduced, 
the office of an Heir was fometimes refufed 
as dangerous : And upon this forefight 
Substitutions, or conditional Inftitutions^ 
were created. Thefe were, i , Vulgar. 2. 

PUPILLAR. 3. QuASI-Pt?PlLLAR. 

59. I. The Vulgar Subftitution was 
the appointment of a fecond or third Heir, 
in failure of the firft; If the firft accepted, 
none of the Subftitutes could fucceed. 

60. There might be feveral Subflitutes in 
the place of one Inftituted ; or one Subfti- 
tute in the place of feveral Inflituted; or 
the perfons Subflituted might be the £ime 
with thofe who aye Inflituted. 

61. In a Reciprocal Subflitution, if the 
Teflator hs^d omitted to exprefi the parts, 

ioto 
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into, which he divided the Inh.eritance, they 
were underftood t6 be the fame he had ex- 
pteSsd in the Inilitution i 

62. 2. The PuPiLLAR Subftitution was, 
when a Father fubftituted an Heir to his 
Children under power, difpofingof his own 
eftate and theirs, in cafe the child refufed 
to accept the inheritance, or died before 
the age of Puberty. The Father and Child 
under puber^ were efteemed but one per- 
fon ; and thereif(^^ .<?ne Will, or Teftamcnt, , 
ferved for both. 

63. No one by Subftitution could make 
a Teftament for his Child, unless he firf| 
made a Teftament for himfelf^ and if the 
Pathers. Teilament became void, that for 
the Son was void alio. 

64. 3. The QuAsi-PupiLLAR Subftitutipn 
related to thofe Children, who were pail 
Puberty, and unable, on account of fome 
infirmity of mind or body, to make a 
Teftament for themfelves ; for whom there* 
fore the Parent was impowered to make a 
.Te,ftament, after the example of the Pupil- 
lar Subftitution. 

65. Entailed Eftates in England, refem<- 
ble, in ibme, refpeds, the Subftitudons of 
the Roman Law. 

^6. V. Teftaments might be avoided 

two 
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fyro ways. i. By Law. 2. By tlie 6fpicb 
of die' Judge. The difference between 
Tejiamentum nullum^ defiitutum^ ruptum^ 
irriiumi explained. A Teftament became 
Void by Law, when it was either ruptumy 
orirriium. 

• • » 

67. I. A Teftament was broken i. by 
the Agnation, or ^«<i^- Agnation of a Suui 
Heeres. 2. by a change of Will in the 
Teftator. 

68. A change of Will in the Teftator 
m.ight be declared two ways ; by cancelling 
or deftroying a former Teftament ; or by 
m:aking a new one of a later date. 

69. If the latter Teftament, revoking the 
former, was not perfeB m its kind, the foii- 
mer ftill continued good. In England^ 
•Wills, which concern a I'erlbflat ^ftate, 
though iiOt finiflied, are gOod as to the 
thihgs already bequeathed : But a Deviie in 
writing cannot be revoked, otherwife than by 
fome other "^ill or writing, figned by three 
witncfles. 

70. A Teftament became meffeEttial^ on 
account of fome change of ftate in the 
Teftator. 

' 71. A Teftament, good at the time of 
making, may become void by a change of 

ftate 
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ftatt, Of alteration of circUmflances in the 

Xcftator, by the Englifli laws. 

. 72. 2. A Tcftament became Void by the 

Office of the JudgB) by the Adion' called 

^uireia Inofficfofi Tefiaminti, The caies» 

in which this adion had place, and the te* 

gulations concetning it, made by yufiiniant 

explained. ( 

. '73. If a Child could coiiie at his Father's 

inheritance any other way, this was a bar 

to the ^erela, 

74. No fuch adion as. the Querela rub«> 
fifts in England : what moft refembled it, 
was the writ called Brive de rationabili 
parte bonorutrty which the Wife or Children 
of a deceased Teftator had againft Ej^ecu* 
tors, for recovery of part of the goods. Bat 
the cuftom of reierving & Reaibnable Part 
for widows and children, though ftilliq force 
in the city of London> has^ in odher places, 
b^en aboli(hed by ad of Parliament. 



Chap. vil. 

O/'Lboacies* Inft. Lib. II. Tit. 20-«— 22i 

• - • * . . . 

I. A Legacy is a bequeft or gift of goods 
• XJL left by the Teftatjor, to be delivered 
by the Heir. 

2. By . 
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2. By the old Civil law there were four 
kinds of Legacies; per Vindicationemy 
Damtuuionem, Praceptiomm, SinenM modo ; 
to each of which was ailigned a certaih 
form of words: but theie diftia<^icHis were 
taken away by Juftinian, and Legacies 
were all reduced to one kind. 

• « 

3. In Legacies are to be confidered i. 
the Things capable of being left as Legacies. 

2. the Perfons. capable of receiving them. 

3. the Efleds and Incidents of Legacies. 

4. the Ways, by which they might be Ex- 
tinguifhed. 

4. I. Things Corporeal, or Incorporeal, 
exifting at prelent, or in futurity, belonging 
to the Teftator, or to any other perfbn, 
might be left as Legacies. 

5. Legatum Liberationism Nominisy . Ge- 
neriSi Optionis, explained 

6 If a Legacy was loft or perifhed be^^re 
delivery, without the fault of the Heir, the 
lofs was to the Legatee ; if by the fault of 
the Heir, he was bound to make it good. 

7. 2. All Perfons were capable of receiv- 
ing Legacies, who could either make a 
Teftament, or receive from the Teftament 
of another. . t 

8. A Legacy to a pofthumous child .was 
good i as alio to an uncertaia perfoo, pro? 

vided 
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vided die perfon defigaed by the Teftator 
could be difcovered. 

. g. An Error in the proper Name or 
Sirname of the Legatee, .or a falie Defcrip- 
tion or Caufe added to a Legacy^ did not 
make it void. 

ID. A Legacy to a Company or Corpo- 
poration was good : How far fuch Legacies 
are retrained by the Statutes of Mortmainy 
in England, explained. 

1 1.. Certain perfbns are incapable of Le- 
gacies, by the laws of England. 

12. 3. By the old law, no Legacies left^ 
in a Teftament were efFe<Si:ual, unleis the 
TeAator had £rft appointed an Heir : But 
this Order was no longer neceilary, after {he 
times of Juflinian. 

13. If a Legatee died before the Teftator, 
the Legacy lapfed. In contingent X,tgSiCis&y 
when the time was joined to the fubftance 
of the Legacy, and the Legatee died before 
die day ; it was a lap&d Legacy : When the 
time was joined to the payment^ it was a 
vefied Legacy ; and if the Legatee died be- 
fore the day, his right was tranfmitted to 
his Heirs. The fame practice obtains in 
England. 

14. In what cafes, and from what time, 
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tt Legacy (hall bear Intereft, by the Englifh 
laws. 

15. A Teftator was not permitted to ex- 
bauft his whole patrimony in Leveies, and 
leave nothing for his Teltamentary Heir. 
The Leges Furiay F^oconia^ Falcidia^ ex- 
plained. 

16. By this laft law, a Teftator could 
not give away in Legacies more than thtee 
parts in four of his eftate : the fourth part, 
thus iecured to the Heir, was called the 
Faicidian portion. 

17. The F<7/i;/W/j» portion was eftimated> 
according to the value of the inheritance at 
the time of the Teftator's death, after the 
debts and funeral expences were paid. 

1 8. In England, where there is a defici- 
ency of aJfetSj all general legacies mufl abate 
proportionably, in order to pay the debts of 
the Teftator; and the Legatees, if paid their 
Legacies, are obliged to refund. 

19. 4. Legacies are Extinguiftied i. by 
Ademption. 2. by Tranflation. . 



CHAP. 
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CHAP. VIII. 

Cy FiDEi-coMMissA, or Bequefts in Trust* 

Inft. Lib. II. Tit. 23. 24. 

I.TPIDEI-COMMISSA, or Bequefts in. 

J? Trust, were <rf^ two kinds, i. Uni- 

verfal. 2. Particular. » 

2. I. An Univerfal Fidei-commiffum was 
the difpoial of an inheritance, in whole cit 
in part, to an Heir, in Trufi that he ihould 
convey it, or diipofe of the profits of it, to 
another. He to whom the inheritance was 
given in Truft, was called Hares Fiduciary 
rius ; he who had a beneficial intereft in 
the inheritance, was called Hares Fidei-com^ 
mjfarius, 

3. To prevent the Fiduciary Heir front 
being bound to the Creditors of the deceai^ 
ed Teftator, it was provided by the Sctum 
Tre BELLI ANUM, that all the Actions, which 
by the Civil law might be brought by or 
again(l the Fiduciary Heir, (hould be trans*? 
ferred to the Fsdesrcommijfary*. . 

4. But as Bequefts in Truft were ftill lia- 
ble to be defeated, by the Fiduciary Heir 
refufing to accept, the Sctum Fegasianum 

1 2 was 



was made ; by which, after the example of 
the Fakidian law with regard to Legacies, 
the Fiduciary Heir was permitted to retain 
a fourth part of the Inheri^nce, if inftituted 
Univerial Heir ; or a fourth of his Portion^ 
if inftituted Heir for a Part. 

5. Thefe two Seta were afterwards re- 
duced into one, by Jufiiuian. 

6. A Bequeft in Trufl might be left by 
Codicil or by Teftament. 

" 7. The maoher, in which a Bequeft in 
Ttrufl was proved, in cafe the Fiduciary 
Heir refiifed to deliver the inheritance, ac- 
cording to the Will ; explained. 

8. 2. A Particular Fidei-commijfum Vfz& 
the difpofal of one particular thing to an 
Heir, in trufl that he fhould deliver it to 
another. 

9. Such a Particular Fidei-commijfum 
difeed little from a Legacy. 

10. Entails at Common law; eftates 
vefted in Truftees for the benefit of a third 
party; . and what are called Uses and 
Trusts in the laws of. England, are, in 
many refpedls, fimilar to the Fiduciary Set- 
tlements of the Roman laws. 
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C H A P. IX. 

t 

ty Succession fy Law. Inft. Lib. IIL Tit 
1—6. Novdi. CXVIII. Cap. i. 2.3. 

# 

» _ 

i.TN cafes, where a perlbn hath negled- 
M. ed, or was not permitted, to diipofe of 
his Property, after his deceafe, by Tefta- 
ment ; the Law of each particular Society 
appoints a Succeflbr, whom it judges, from 
the principles of reafon or certain local con- 
(Htutions, to have the beft right to enter oa 
the vacant poflefHon. 

2. Succession by Law is the Title, by 
which a man, on the death of his Anceftor, 
dyinjg Intestate, acquires his eftate, whe- 
ther Real or Perfonal, by the right of Re- 
prefentation, as his next Heir. 

3. An Intestate is one, who dies with- 
ojjt a Will ; or who leaves a Will, which is 
not valid. 

4. In England, SuccefHon by Law to 
an eftate in Lands is called Descent : the 
Perlbn fucceeding is called the Heir; 
and the Eftate itfelf is called the Inherit- 
ance. In Succeffion by* Law to an eftate 
in Goods, the Perfons, in whom they were 

* for- 
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formerly veiled, were the Bifhops, by indul- 
gence of the King; but Bifhops are now 
compelled to commit their power to certain 
perfons called- Administrators, exprefsly 
provided by Law. 

5. Succeflion by Law is of two forts, i. 
in capita, when the Inheritance is divided 
virittm^ according to the number of perfons, 
all claiming in their own right, as being in 
equal degree of kindred. 2. in flirpesyvrhcn 
the Inheritance is divided gregatinty the 
claimants being fuppoied to come, by rigKt 
of Heprefentation, into the place of the per- 
ipn deceafed, and dividing that (hare in 
common, which he, whom they reprefent, 
would have had, had he been living; . 

6. The Roman law, concerning Inteftate 
Succefiion, which is contained in the In- 
stitutes, was entirely defeated by the 
dodrine of the Novels. 

. . • • - - 

I. 

Of Succession by Law, according to the 
doEirine of the Institutes. 

7. The old Roman law concerning Suc- 
cefiions is to be explained from the law con* 
cerning the divifion of Lands ; which re^ 
quired that the Property of one Family 
fliould not pais into another. 

8. The 
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8. Tht old SU)man Uw ackobwkdged 
only two Orders in the Succeflion td .ai» 
Inte(late eAate. I. the Sui. II. the Agnati. 
To theie was added, by the Prstoc, at 
third. III. the Order of Cognati. 

9. I. The Sui were fuch Children at 
weee i. in the Family) and under the 
Power of their Ftthser; and 2. in the firft 
Ppgl-de, 

10. Children born In Concubinage, 
when Legitimatedi were reckoned Sui 
JJffredes, 

1 1. Emaindp^tod Children, ^ugk 
excluded from the Stijtas by the Civil 
Hw.» were reAored to it by the law of 
the Prastor. 

12. Adopted Children, by a Conftl- 
tution of JuAinian, belong^ to ^e h- 
tnily, and were under the porwer of their 
Natural Fathei' ; and wetp ocdy ib far of 
the &mily of their Adoptive Father, as to 
fibeceed to his goods with his othei^ Chil* 
diien^ if he died Inteilate. 

13. It was indifii^ent^ whether the 
Suus Hares were male or female : Sons 
and daughters fucceeded in their own 
rSght, in capita'^ Grandchildren from a 
SiMi thoi^ in ever £0 remote a degree^ 

K fucceeded 
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fucoee'ded, by right of Rcprefentation, in 
flirpes, 

14. Grandchildren from a Daughter 
were not Sui Htsredes: but the conftitu- 
tions of the Emperors gave them the right« 
of the SuitaSi and put them, nearly, on the 
iame foot with Grandchildren from a Soff. 
. 15. II. In default of a Suus Hares^ the 
law of the 1 2 Tables pailed to the CoUa- 
.teral line, and called in the Agnati. 
; J 6. Agnati were thofe relations, male 
and female, which came from the fame 
Father, though from different mothere. 

17. The Decemviral law, in calling 
the Agnati to an Inteftate inheritance^ 
made no diftindlion of Sex : the Media 
Jurijprudentia excluded Women, beyond 
•fuch Sifters as were Confdnguineee \ Jufti- 
•nian permitted all the Agnatic whether 
male or. female, to inherit, according to 
the prerogative of Degree; and made the 
Soror Uterina equal to the ^orcr Germana* 

18. The rights of Agnation were given 
by Jufiinian to Sifters Children, if the 
Inteftate left no brother or fifter living ; but 
did not extend to Sifters Grandchildren. 

19. If the firft degree failed, by death 
or renunciation, the inheritance was not 

tranf- 
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I 

tranfmi^Iible to the next, till the times o£ 
Juftinian. 

20. In the Collateral line, the right of 
Reprifentation did not take place ; but 
the Jieareft degree, whether one or more,, 
excluded all the remoter ; and the Succef^ 
fion was alwiays In capita.^ 

2\: Agnatic Succeflion has place: in 
Descents, by the laws of England;; 
which, in Collateral inheritances, alwaysi 
prefer the Male ftocks before the female^ 
tinlefs where lands have a&ually defcended 
from a Female. 

2 2 .The law of the 1 2 Tables did not allow 
Inheritances to Afcend, A Father could fuc- 
ceed to his Son, whom he had Emancipated i 
but this fucceflion was founded on the ancient 
Ceremony of Emancipation ; by which the 
Parent was confidered as a quafi-P atronusi 
and the Child as his quafi-Libertus^ 

23. A Mother and her Child could not 
fucceed each other by the Decem viral law. 
The ScTUM Tertullianum permitted a 
Mother, that had a certain number o£ 
Children, to fucceed to a Son or a Daughter, 
who had left no Children of their own; 
but did not allow her to fucceed to a 
Grandfon or a Grandaughter. 

24. If the inteftate Child left a Fathec 

K 2 and 
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and a Mother, th^ Father was preferred : 
if a Father and Mother, tc^ether with a 
Graod&ther, the Grandfather was preferred 
to the other two : if a Mother and Grand' 
^hier only, the Grandi^ther was excluded. 
. 2$» Brothers by the fame Father exclu* 
ded the Mother y. Sifters by the i^ne Fa- 
ther were adjmitted with the Mother ^ if 
t^re were both Brothers and Sifters^ the 
inheritaoce was equally divided between 
them, and the Mother was excluded. 

a 6. The xegulstiooa ia the SctumTer^ 
tullianumy made by Juftinian, explained. 

27. The ScTUM OitFiciANUM called a 
Child, whether Son cm: Daughter, to the 
inheritance of the Mother ; as the Sctum 
Xifi^i^onum bad called the Mother to the 
inbefitance of hei Child : and this privilege 
was extended, by the ConfHtutionsv to 
Grandchildren, with regard to their 
t^ndmother. 

2<8. NalXRal Children, and Spurious, 
were equally favoured, by the Sctum Orjkir 
anum\ with tboft that were Legitimate. 

29b. The ifliic of Baftards is {bmetiine9 
poured, as to Heal efiates, by the laws, of 
Sngland. 

30. III. When both the Osdeis oi Ski 
and j^natl failed, whethes reckoned by 

the 
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ikhc latws of the 1 2 Tables, or of the Senate, 
or by the Conftkutibns ; the Praetoi* intro- 
duced his third Order of Cognatz. 

31. Gognati were thofe relations, male 
and femak, which dime by the Mother; 

32. The Rights of Cognation were 
given by the PnetoHan law, i« to fuch as 
had once the right of Agn&tion> but loft 
it by. a chaise of Family. 2. to fitch it 
fieter had th^t right, being deicended from 
the Mother. 3. to Spurious children. 



9 



Of Succession by. Law, according to the 
doSirini of the ^OY'E.LS* 

3^. In Succeffion by Law, as fettled by 
Jnftini^n in the Novels, the diftin^ions 
between the Sui and Etnancifati, and 
between the ^mui and Gognati^ were 
abolifhed. 

34, The Orders of Saceefiion, accord- 
ing to the dodrine oi the Novels^ vfdt 
three. I. Dbscen]>ants. U« A;sc&Ni>AKTa« 

III. CoLJLATEKtAI^i ' ' ) 

.35. The Courts in England, which hart 
cogtK^sailce.Qf th€; J^^ibution of Inteftatcs 
9^&!^ la c^ whote piMh laws ac« fiknt^ 

or 
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or not fufficiently expfds, are chlefljr 
guided by the do6brine of the Nov>els^ 

36. I. Descendants, of whatever de* 
gree, male or female, esfcluded all other 
relatioiis, whether Afcendants or ColIa~ 

•^f terals. 1 , . ._ 

37. By the law of Engfend^' Inheri- 
tances lineally desce*4d, to the If&e of 
the peirfon laft feized, in infinitum: [^ Iii 
the Diftribution of Goods, the Statute 
law gives the iame prefere|ice with the 
Civil law to Defcendants, exclufive of 
Afcendants and Collaterals.; only taking 
in the Wife of the deceafed, where there 
is one furviving. ' 

38. Sons and Daughters,- that is, the 
immediate Defcendants of the deceafed, 
fucceeded in capita : in failure of <^em, 
Defcendants of a more' remote - degree 
JTucceeded, by Reprefehtation, in -flirfes ; 
whether they were alone, or hkd' Uncles 
to concur with them. 

- 39. In Succeflion to Lands, in England, 
the lineal Defcendants^ in- mfinitumi of a 
perfbti deceafed, represent their-An- 
ceftor. In Succeflion to Goods, where 
all the claimants in 'the Right line .are 
in equal decree, the divilion of- the EiUte 
is in eafita 5 " and Repffefenfaiim '^^\^ 
• then 
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then introduced, when neceffary to prevenf 
exclufion.- ' ' ' t 

-40. A child in the Mother^s womb was 
reckoned anaong the Defcendants of ttie 
deteafed, by the Civil law. In England, 
Didribucion is' riot made tiU within one 
yeat from the death of the Inteftate' ; with- 
in which time, ail P^fthumoiis children 
will-be born. " « • 

4.1. In the order of Defendants, nq 
feg^d'Wia's hdd 'to Primogeniture ; and no 
jtfefererice in ifefped to Sex. 
.' '42. in England, with regard to Lan^s, 
thd ^^iik ifflue - is- admitted before the 
feniatei whei^-'^ttiere are two or more 
Males: m -equal degree, the El deft only 
iflhwits ; but the- Females all together. 
.--43. In the Diftrihufion of C60D8 c^ ^xt 
Ihtellate in England', one third goes to. the 
S^ldow, and the renftinder, in equal por-' 
tiohs, to his Children^ or to their Reprefen- 
tatives : if no Wi^ow, all-is difh-ibuted 
among the Children : if ho Children or 
Riepreientatives, a moiety goes to the Widow, 
and the other moiety to the neixt of Kin, in 
equal degree, and their Reprefentatives. 

44. II.. When an Inteftate left no 
Defcendants, and no Collaterals: fuch 
Ascendants. as were neareft in degree,. 

' male 
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Q»]e or female, paternal or maternal', ^Xit* 
ceeded to his eftate, to the exclufion of alt 
the remoter; for, among Afcendants, Re- 
prefentatioa was oo( admitted. 

45. When feveral Aicendants coocurred 
in the fame degree, thofe oi^ the part of 
the Father received a moiety, and thole 
on the part of the Mother had the other 
moiety ; without regard to the number o£ 
peribns on either fide. 

4^. If befides Afcendants, there . were 
alfo Collaterals, as Brothers and ^Siflers of 
the Whole blood, all fuceeeded in equal 
portions, in capita :■ But brothers ajid fiAeri 
Children, if of the Whole blood, fuQceededi 
by Reprefentation only, infiirpes. Brothers 
or Sifters of the Half blood, ^d brothers Pt 
fiflers Grandchildren, were totally excluded. 

47. If there was no Father nor Mothier, 
but a Grandfather and a Brother; the 
Brother es^luded iht. Qrand&ther : And 
this feems now to be the fettled pra^ice* 
with regard to Diflributibns in England. *, 

48. In 

* The words of Nov. 1 18. c. 2. are. Si vtri cam Afeem^ 
dentibus utvenianfnr Fratres out Smrarts ex Utrifyue parm- 
tibus conjunct defunSo, cum PRoxiMia gradu J^cendentibtis 
iitcttbuntur, St et Patsr aut MaTEK fuerint. Aju) the 
generality of Cotnmeotators have uoderftood this paflage, 
as admitting Alcendants, whether the next in degree or 
not, and finxherr* to ta!k.tiointlj. Bat Voet fupports the 

contrary 
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48. In SuccefOon to Lands in England, 
Inheritances never Ascend 5 but lands, 
which came by the Father, defiend to the 
Heirs on the part of the Father, and lands, 
which came by the Mother, to the Heirs on 
the part of the Mother. 

49. In the diftribution of Goods in 
England, when a Child dies inteftate, leav- 
ing a Father, but no diildren of his own ; 
the Father is entitled to the whole : if he 
leaves no Father, but a Mother, together 
with Brothers or Sifters, or thtir Repreien- 
tatives, every Brother and Sifter, and their 
Reprefentatives, have an equal (hare- with 
her: Grandfathers and Grandmothers are 
admitted, in exclufion of Uncles and Aunts i 
Afcendants, equal in degree, fucceed to 
equal fhares. 

50. III. In the Order of Collaterals, 
when no one was left in the Defcending or 
Afcending lines, there might be i. Brothers 
and Sifters alone. 2. Brothers and Sifters, 
together with brothers and fifters Children. 
3. Brothers and fifters Children alone. 

L 51. Brothers 

< 

contrary opinion^ I think, with the utmoft clearneis ; and 
the Lord Chancellor Hardwicke^ in the cafe of Evelyn and 
Evelyn^ adopted Voet^s, interpretation, and decreed in fa- 
vour of the Brother, to the exclufion erf" the Grandfather. 
See Voet comvntnt. ad ?andc(a:as,Vol.ILLib.38. Tit, 17. 
5 1 3, and Burn^% EcclefiafticalLaw^Yol ILp.;22. Ed. 1 763« 
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5 1. Brothers and Sifters alotiQ} of the 
Whole blood, fucceeded in capita^ to the 
excluiion of the hftlf blood : Brothers and 
fifters Children, concurring with brothers 
and fifters, fucdeeded by Reprefentation,' 
in Jiirpes: Brothers and iifters Children 
alone, fucceisded in capita, 

52. No Reprefentatives were admitted 
among Collaterals, after brothers and Mers 
Children. 

5 3 . The Half blood fucceeded, in de&ult 
of the whole ; and a Nephew of the half 
blood excluded an Uncle of the whole. 

54. If there were neither Brothers nor 
Sifters, nor their Children, other Collaterals 
were called in, according to the prero^tive 
of Degree : and if ieveral were found in the 
fame degree, all fucceeded in. capita, 

55. In Descents in En^nd, the Whole 
blood is preferred, and the half blood is en- 
tirely excluded : which may fometimes debar 
a Son from an Inheritance, defcended from 
his own Father. 

5^, In the Diftribution of Goods in 
England, Brothers and Sifters, whether of 
the whole or half blood, being in equal 
degree to the Inteftate, are entitled to equal 
{hares of his eftate : Brothers and fifters 
Children, concurring with brothers and 
fifters, fucceed in fiirpes\ Brothers and 

fifters 
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fifters Children alone, fucceed in capita: 
And no Reprcfentation is admitted, beyond 
brothers and fifters Children. 

57. By the law of the Code, if no one 
was left in the Defcending, Afcendirig, or 
Collateral lines, the Husband fucceeded 
to the eftate of the Wife, and the Wife to 
the eftate of the Husband>. But this was 
afterwards altered, by the law oi the Novels. 

58. In England, provifion is made for 
Widows, hy Dower ot yointurei and a 
Husband, who has married a woman feized 
of an Eftate of Inheritance, and has iflue 
by her, bcM-n alive, is, on the death of his 
wife, Tenant for life by the CurteJ^. 

59. Laftly, in default of a Legal Heir, 
the eftate became a res caducoy and the 
Fiscus, or Exchequer, (ucceeded. In Eng- 
land alio, upon deficiency of Inheritable 
Blood j Lands escheat to the King, or to 
the Lord, of whom they are holden. 

CHAP. X. 

Of the Succeffion of the Liberti. 
Inft. Lib. III. Tit. 7. 8. 9. 

1.T3Y the old law, Slaves, even after 

J3 Kfenumiffion, had no right to Inherit 

each other. The Emperor Valentinian 

permitted the Children and Grandchildren 

L 2 of 
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of a LiBERTus to fucceed to him, dying 
Inteftate ; and this privilege was extended 
by Juftinian to all his Defendants, in ex- 
clufion of the right of the Patron. 

2. By the Decern viral law, a 
might fecurely pals his Patron by, in 
laft Will J and, in cafe of Inteftacy, the 
Patron then only fucceeded, if the Libertus 
left no fuch children as had the Jus Suitatis, 

3. The law erf" the Praetor retrained the 
Libertus from pafling his Patron by, in his 
laft Will J and gave the Patron pojfeffion of 
the Goods, as far as a Moiety, if the 
Libertus, having nofuus hares of his own, 
had left him leis than that fum. 

« 

4. The Lex Papia Poppaa afterwards 
enaded, that, whether the Libertus died 
Teftate or Inteftate, provided he were one 
of the richer fort, and left lefs than three 

« 

children, the Patron (hould be admitted to 
a pars virilis, 

5 . The regulations in the Praetorian law, 
and in the Lex Papia Poppa^, made by 
Juftinian, explained. 

6.The Patron being dead, his Children, 
in the neareft degree, fucceeded to the 
Goods of the Libertus : Unlefs the Patron, 
by his laft Will, or otherwife, had ojfigmd 
the Libertus to any one Child, in preference 
to the reft \ in which cafe fuch Child alone 

had 
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had the jus Patronatus^ and the other 
children were excluded. 

CHAP. XI. 

0/" Succession fy the Bonorum Possessio 
granted by the Preetor, Inft. Lib. Ill,- 
Tit. 10. 

i.TJONORUM Possessio is the Right 
ij of purfuing and retaining the Inhe- 
ritance of a perfbn deceased, not ftridly 
due by the Civil law, but granted by the 
Praetor, from a principle of Equity, 

2, The Bonorum Pojfejfio^ granted by 
the Praetor, was i. Decretal ; when the 
icaufe was heard judicially. 2. Edictal ; 
when the caufe was not heard judicially. 

3, The Edictal grant was i.Ordinary". 
2. Extraordinary. The Ordinary grant 
took place, i . when there was a Teftament. 
2. when there was not a Teftament.- 

4, I. The Ordinary grant, when there 
was z Teftament, was i. contra tabulas^ 
in favour of children pailed by in the 
Teftament, without juft caufe. 2,/ecundum 
iabulasy to fupport a Teftament, defective 
in form. 

. 5. 2. The Ordinary grant, when there 
was not a Teftament, was reduced by 

3 Juftinian 
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Juftinian to four kinds, i. Unde Liberia 
in favour of Emancipated Children. 2. Undt 
Legftimi, in favour of the Agnati. 3, 
Unde Cognati^ given to relations on the 
part of tbe Mother. 4, Unde Vir ^ Uxor^ 
by which the Husban.d and Wife fucceeded 
each other, when the Cognati failed. 

6. The Extraordinary- Grant was 
given to particular perfbns, by a ipecial 
Law or Conftitution. 

7. The Bonorum pojfsjpo could not be 
claimed, after a limited time. 

8. The Adminiftration of the Goods of 
an Inteftate, granted . by the Ordinary to 
his next of Kin, in England, is not unlike 
the pofledion of Goods, granted by the Ro* 
man Praetor. 

CHAP. XII. 

Of the Acquifithn of Property by Arroga- 
tion; imd other Civil modes of ac- 
quiringy mentioned in the Infiitutes^ 
Inft. Lib. IH. Tit. i i.i 2. j 3. 

i.TlESIDES the Civil Modes of ac- 
J3 quiring property already explain- 
ed, Prefcription, Donation, Succefllon; 
there are four others, mentioned in the 
Inftitutcs. I. Arrogatio. II. Addictio 

Bo- 
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BoifORUM, LiBEKTATUM SeRVANDAICUM 

Causa. III. Sectio Bonokum. IV. Ex 
ScTO Claudia NO. 

2. I. He who p^iled into another family 
by that ipecies of Adoption, called Arroga-^ 
tion, transferred himielf, and all his rights, 
except fuch as perifhed by the change of 
family, to the Arrogator. 

3. Juftinianr diminiflied the power of 
the Arrogating Father ; and ordained that, 
during the life of his Arrogated Son, he 
fhould have a right to nothing, but the Ufu- 
fruft of that Son's Peculium Adventitium. 
This was the Acquifition of • Property by 
Arrogation, 

4. II. If a Teftator in his laft Will had 

^ven Freedom to Slaves, and the Tefta- 

ment afterwards became defiitute ; the 

Slaves loft their Freedom. To prevent this, 

the EfFcds of the deceafed were by the 

Praetor addi&edi or made over, to one or' 

more of the manumitted Slaves, or to any 

other perfbn, who was admitted as Tefta< 

mentary Heir, giving cauticHi to pay the 

Creditors ; and by this means the Slaves 

obtained their Freedom. This Mode of 

acquiring Property was called Bonorum 

Addictio, Libertatum Servandarum 

Causa. 

' * "> 5. III. The 
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5. III. The EiFeas of Debtors, in cafe 
of Iniblvency, were afligned by the Praetor 
to a certain perfbn, in order to be fold and 
divided among the.feveral Creditors. This 
was the Mode of acquiring Property per 
Sectionem Bonorum. 

6. The afCgnment of the Efieds of 
Debtors, as pra^ifed by the old Civil law, 
gave place to the law of Ceffiony intt&duced 
by the Chriftian Emperors ; by which 
Debtors were obliged to furrender all their 
Goods to their Creditors, upon Oath. 

7. The laws of Bankruptcy in England 
refemble the law of CefCon among the 
Romans. 

8. IV. If a Free woman fell in love with 
another man's Slave, (he lofl her liberty, 
and her whole fubftance was gained by 
the Mafter of the Slave. This was the 
Mode of acquiring Property Ex Sctq 
CLAUDiANof ; which was aboliihed 
Juflinian. 

f See the Hiftory of the Sctum Qaudianum In Tacit. 
Annal. L. 12. c. 53. 
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